
PROPOSED AMENDMENTS TO THE 
RULES GOVERNING PRETRIAL RELEASE 

IN NEW MEXICO COURTS

Commentary from the Supreme Court.  Following the decision in State v. Brown, 2014-
NMSC-038, 338 P.3d 1276, the New Mexico Supreme Court created the Ad Hoc Pretrial Release
Committee to study existing pretrial release law and practice and make recommendations to the
Court regarding necessary changes to improve pretrial release procedures in New Mexico. This
broad-based committee, with representation from the criminal defense bar, prosecution, judges, the
bail industry, jails and detention centers, and the Legislature, has made a number of
recommendations, including amendments to Rule 5-401 NMRA, governing pretrial decision-making
in the district courts. Following the publication period and any resulting changes to Rule 5-401, the
committee expects to recommend corresponding revisions to Rules 6-401, 7-401, and 8-401 NMRA,
which govern pretrial procedures in the magistrate, metropolitan, and municipal courts. 

The committee also recommends proposed new rules to govern early release procedures for
defendants who are unlikely to pose a flight risk or a risk to public safety. See Rules 5-408, 6-408,
7-408, and 8-408 NMRA. The committee proposes the adoption of a new form, Form 9-302A
NMRA, order for release on recognizance by designee, to implement Paragraph B of these rules. 

The committee also recommended that the Court consider confidentiality provisions
regarding information that an accused submits in order to exercise the right to pretrial release. The
Court will refer those questions to the Rules of Evidence Committee for recommendations, and no
confidentiality provisions are being circulated for comment at this time.

The recommended rule amendments are largely aimed at ensuring that pretrial release
practices conform to the standards required by federal and state constitutional law and the principles
that have been embodied in the pretrial release rules of New Mexico since their initial promulgation
in 1972. Like the Federal Bail Reform Act of 1966, on which they were modeled, the New Mexico
rules have always required that an accused who has not yet been adjudicated guilty of an offense
should be released pending trial on the least restrictive conditions that would minimize flight risk
and danger to the community, and have always provided that the requirement of money bonds may
be imposed only if nonfinancial release conditions would be insufficient methods of release.

Key provisions of the proposed amendments are:
1.  Adding to Rule 5-401(B) the clarifying statement that “[s]ecured bond

shall not be set by reference to a predetermined schedule of monetary amounts fixed
according to the nature of the charge.” Although the explicit language is new, the
concept is not. The bail rules have always required individual assessment of an
accused’s flight risk or danger to the community, and New Mexico and federal case
law prohibit the use of fixed bonds based only on the nature of the accusation.

2.  Adding language to Rule 5-401(C)(1) and Paragraph C of the proposed
early release rules, Rules 5-408, 6-408, 7-408, and 8-408, that would explicitly
permit the use of Supreme Court approved pretrial risk assessment instruments in
setting individualized conditions of release. These evidence-based assessment tools,
in use in a number of jurisdictions, are the result of empirical studies that determine
the degree to which various factors, such as prior criminal history, have been shown
to be helpful predictors of individual flight risk or danger to the community. The
Second Judicial District Court currently is piloting a pretrial risk assessment
instrument.
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3.  Adding in the proposed early release rules more guidance and regulation
to the longstanding authority of a court to permit detention facilities and other
designees to make the simpler release decisions for defendants who present neither
a danger nor a flight risk without waiting for a court hearing.   

4.  Providing time guidelines for bond-setting and bond review hearings to
avoid unnecessary delay.  
The Court will not make its final decisions nor take action on these recommended revisions

until after publication for comment and full review by both the committee and the Court of all
resulting input, which is an important aspect of the rule-making process. If you would like to
comment on the proposed amendments set forth below before the Court takes final action, you may
do so by either submitting a comment electronically through the Supreme Court’s web site at
http://nmsupremecourt.nmcourts.gov/ or sending your written comments by mail, email, or fax to:

Joey D. Moya, Clerk
New Mexico Supreme Court
P.O. Box 848
Santa Fe, New Mexico 87504-0848
nmsupremecourtclerk@nmcourts.gov
505-827-4837 (fax)

Your comments must be received by the Clerk on or before November 12, 2015, to be considered
by the Court.  Please note that any submitted comments may be posted on the Supreme Court’s web
site for public viewing.
__________________________________

5-401. [Bail] Pretrial release. 
A. Right to bail; recognizance or unsecured appearance bond.  Pending trial, any

person bailable under Article 2, Section 13 of the New Mexico Constitution, shall be ordered
released pending trial on the person’s personal recognizance or upon the execution of an unsecured
appearance bond in an amount set by the court, subject to any release conditions imposed [pursuant
to] under Paragraph [C] D of this rule, unless the court makes a written finding that such release will
not reasonably assure the appearance of the person as required. 

B. Secured bonds.  Secured bond shall not be set by reference to a predetermined
schedule of monetary amounts fixed according to the nature of the charge. If the court makes a
written finding that release on personal recognizance or upon execution of an unsecured appearance
bond will not reasonably assure the appearance of the person as required or will endanger the safety
of any other person or the community, in addition to any release conditions imposed [pursuant to]
under Paragraph D of this rule, the court shall order the pretrial release of such person subject to the
first of the following types of secured bonds [which] that will reasonably assure the appearance of
the person as required and the safety of any person and the community: 

(1) the execution by the person of [a bail] an appearance bond in [a] the full
amount specified in the release order, [amount executed by the person and] secured by a deposit [of]
in cash of ten percent (10%) of the amount [set for bail] specified, or secured by such greater or
lesser [amount] percentage as is reasonably necessary to assure the appearance of the person as
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required.  The cash deposit may be returned to the person as provided in Paragraph J of this rule. The
cash deposit may be made by or assigned to a paid surety licensed under the Bail Bondsmen
Licensing Law provided such paid surety also executes a [bail] surety bond for the full amount [of
the bail set] specified; 

(2) the execution of [a bail] a property bond by the [defendant] person or by
unpaid sureties in the full amount [of the bond] specified in the release order, secured by [and] the
pledging of real property as required by Rule 5-401A NMRA; or 

(3) either the execution of a [bail] surety bond with licensed sureties in the full
amount specified in the release order as provided in Rule 5-401B NMRA, or the execution by the
person of an appearance bond in the specified amount, [and] secured by a deposit [with the clerk of
the court,] in cash[,] of one-hundred percent (100%) of the amount [of the bail set] specified, [such
deposit to] which may be returned to the person as provided in Paragraph J of this rule. 

Any [bail] surety, property, or appearance bond shall be substantially in the form approved
by the Supreme Court. 

C. Factors to be considered in determining the type and conditions of release.  The
court shall[,  in determining] use the following information to determine the type of [bail] release
and [which] conditions of release that will reasonably assure appearance of the person as required
and the safety of any other person and the community[,]:

(1) the results of the pretrial risk assessment instrument approved by the Supreme
Court for use in the jurisdiction, if any; and

(2) [take into account] the available information concerning[:] 
[(1)] (a) the nature and circumstances of the offense charged, including whether

the offense is a crime of violence or involves a narcotic drug; 
[(2)] (b) the weight of the evidence against the person; 
[(3)] (c) the history and characteristics of the person, including: 

[(a)] (i) the person’s character and physical and mental condition; 
[(b)] (ii) the person’s family ties; 
[(c)] (iii) the person’s employment status, employment history, and

financial resources available to secure a bond; 
[(d)] (iv) the person’s past and present residences; 
[(e)] (v) the length of residence in the community; 
[(f)] (vi) any facts tending to indicate that the person has strong ties to

the community; 
[(g)] (vii) any facts indicating the possibility that the person will commit

new crimes if released; 
[(h)] (viii) the person’s past conduct, history relating to drug or alcohol

abuse, criminal history, and record concerning appearance at court proceedings; and 
[(I)] (ix) whether, at the time of the current offense or arrest, the person

was on probation, on parole, or on other release pending trial, sentencing, or appeal [or completion
of an] for any offense under federal, state, or local law; 

[(4)] (d) the nature and seriousness of the danger to any person or the
community that would be posed by the person’s release; and 

[(5)] (e) any other facts tending to indicate the person is likely to appear. 
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D. Additional conditions; conditions to assure orderly administration of justice.
The court, upon release of the defendant or any time thereafter, may enter an order, that such
person’s release be subject to: 

(1) the condition that the person not commit a federal, state, or local crime during
the period of release; and 

(2) the least restrictive of, or combination of, the following conditions the court
finds will reasonably assure the appearance of the person as required, the safety of any other person
and the community, and the orderly administration of justice: 

(a) a condition that the person remain in the custody of a designated
person who agrees to assume supervision and to report any violation of a release condition to the
court, if the designated person is able reasonably to assure the court that the person will appear as
required and will not pose a danger to the safety of any other person or the community; 

(b) a condition that the person maintain employment, or, if unemployed,
actively seek employment; 

(c) a condition that the person maintain or commence an educational
program; 

(d) a condition that the person abide by specified restrictions on personal
associations, place of abode, or travel; 

(e) a condition that the person avoid all contact with an alleged victim of
the crime and with a potential witness who may testify concerning the offense; 

(f) a condition that the person report on a regular basis to a designated
pretrial services agency or other agency agreeing to supervise the defendant; 

(g) a condition that the person comply with a specified curfew; 
(h) a condition that the person refrain from possessing a firearm,

destructive device, or other dangerous weapon; 
(i) a condition that the person refrain from excessive or any use of alcohol

and any use of a narcotic drug or other controlled substance without a prescription by a licensed
medical practitioner; 

(j) a condition that the person undergo available medical, psychological,
or psychiatric treatment, including treatment for drug or alcohol dependency, and remain in a
specified institution if required for that purpose; 

(k) a condition that the person submit to a urine analysis or alcohol test
upon request of a person designated by the court; 

(l) a condition that the person return to custody for specified hours
following release for employment, schooling, or other limited purposes; 

(m) a condition that the person satisfy any other condition that is
reasonably necessary to assure the appearance of the person as required and to assure the safety of
any other person and the community. 

E. Explanation of conditions by court.  The release order of the court shall: 
(1) include a written statement that sets forth all the conditions to which the

release is subject, in a manner sufficiently clear and specific to serve as a guide for the person’s
conduct; 

(2) advise the person of: 
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(a) the penalties for violating a condition of release, including the
penalties for committing an offense while on pretrial release; 

(b) the consequences for violating a condition of release, including the
immediate issuance of a warrant for the person’s arrest; and 

(c) the consequences of intimidating a witness, victim, or informant, or
otherwise obstructing justice; and 

(3) unless the defendant is released on personal recognizance or an unsecured
apperance bond, set forth the circumstances [which] that require [that conditions of release be
imposed] the imposition of a secured bond. 

F. Detention.  Upon motion by the state to detain a person without bail pending trial,
the court shall hold a hearing to determine whether bail may be denied [pursuant to] under Article
2, Section 13 of the New Mexico Constitution. 

G. [Review of ]Order setting conditions of release; time of filing and review
hearing.

(1) The court shall issue an order setting conditions of release within forty-eight
(48) hours after an arrested person is booked into a detention facility, unless such person has been
released from custody by a designee under Rule 5-408 NMRA and Paragraph L of this rule.

(2) [A person for whom bail is set by the district court and who after twenty-four
(24) hours from the time of transfer to a detention facility]  If the court requires a secured bond for
a person’s release under Paragraph B of this rule, and the person continues to be detained twenty-
four (24) hours after the issuance of the order imposing secured bond as a result of the person’s
inability to [meet the bail set] post the secured bond, the person shall, upon motion, be entitled to
have a hearing to review the [amount of bail set] type of release and conditions of release set forth
in the release order. The court shall hold the hearing within forty-eight (48) hours after the filing and
service of the motion. Unless the release order is amended and the person is thereupon released, the
court shall state in the record the reasons for [continuing the amount of bail set] declining to amend
the release order. No person eligible for pretrial release under Article II, Section 13 of the New
Mexico Constitution shall be detained solely because of financial inability to post a secured bond.

(3) If the district court requires a secured bond for a person’s release under
Paragraph B of this rule, and the person continues to be detained as a result of the person’s inability
to post the secured bond, the court shall hold a hearing ten (10) days after the date of arraignment
or waiver of arraignment to review the type of release and conditions of release set forth in the
release order. The court shall schedule the hearing regardless of whether the defendant has filed a
motion for review under Subparagraph (G)(2) of this rule, but the court may vacate the hearing upon
stipulation of the parties. Unless the release order is amended and the person is thereupon released,
the court shall state in the record the reasons for declining to amend the release order. No person
eligible for pretrial release under Article II, Section 13 of the New Mexico Constitution shall be
detained solely because of financial inability to post a secured bond.

(4) A person who is ordered released on a condition [which] that requires [that]
the person to return to custody after specified hours, upon [application] motion, shall be entitled to
[have] a hearing to review the conditions imposed. Unless the requirement is removed and the
person is thereupon released on another condition, the court shall state in the record the reason for
the continuation of the requirement. 



6

(5) A hearing to review conditions of release [pursuant to] under this paragraph
shall be held by the district court. 

H. Amendment of type of release and conditions of release. The court [ordering the
release of a person on any condition specified in this rule] may at any time amend [its order at any
time to increase the amount of bail set or impose additional or different conditions of release] the
type of release and conditions of release set forth in the release order. If such amendment of the
release order results in the detention of the person as a result of the person’s inability to meet such
conditions or in the release of the person on a condition requiring the person to return to custody
after specified hours, the provisions of [Paragraph G] Subparagraphs (G)(2), (G)(3), or (G)(4) of this
rule shall apply. 

I. Record of hearing.  A record shall be made of any hearing held by the district court
[pursuant to] under this rule. 

J. Return of cash deposit.  If a person has been released by executing an appearance
bond and [depositing] making a cash deposit [set pursuant to] under Subparagraph [(1) or (3) of
Paragraph B] (B)(1) or Subparagraph (B)(3) of this rule, when the conditions of the appearance bond
have been performed and the [defendant’s guilt for whom bail was required] person’s case has been
adjudicated by the [Court] court, the clerk shall return the sum [which] that has been deposited to
the person who deposited the sum, or that person’s personal representatives or assigns. 

K. Cases pending in magistrate or metropolitan court.  A person charged with an
offense [which] that is not within magistrate or metropolitan court trial jurisdiction and who has not
been bound over to the district court may file a petition in district court for release under this rule
at any time after the person’s arrest [with the clerk of the district court for release pursuant to this
rule].  Jurisdiction of the magistrate or metropolitan court to release the accused shall be terminated
upon the filing of a petition for release in the district court.  Upon the filing of the petition, the
district court may: 

(1) continue the [bail set] type of release and any condition of release imposed
by the magistrate or metropolitan court; 

(2) impose any [bail] other type of release or condition of release authorized by
Paragraphs A, B, or D of this rule; 

(3) continue any revocation of release imposed [pursuant to Rule 5-403] by the
magistrate or metropolitan court under Rule 6-403 NMRA or Rule 7-403 NMRA; or 

(4) after a hearing, revoke the release of [a defendant pursuant to] the person
under Subparagraph [(2) of Paragraph A] (A)(2) of Rule 5-403 NMRA. 

L. Release from custody by designee. [Any or all of the provisions of this rule, except
the provisions of Paragraphs F, G, and K of this rule, may be carried out by responsible persons
designated in writing by the] The chief judge of the district court may designate responsible persons
in writing to implement the early release procedures set forth in Rule 5-408 NMRA. A designee
shall release an arrested person from custody prior to the person’s first appearance before a judge
if the person is eligible for early release under Rule 5-408, provided that a designee may contact a
judge for special consideration based on exceptional circumstances. No person shall be qualified to
serve as a designee if such person or such person’s spouse is: 

(1) related within the second degree of blood or marriage to a paid surety who
is licensed to sell property or corporate bonds within this state; or 
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(2) employed by a jail or detention facility unless designated in writing by the
chief judge of the judicial district in which the jail or detention facility is located. 

M. Bind over [in] to district court.  For any case that is not within magistrate or
metropolitan court jurisdiction,[The] upon notice to that court, any bond [shall remain in the
magistrate or metropolitan court, except that it] shall be transferred to the district court upon the
filing of an information or indictment [or bind over to that] in the district court. 

N. Evidence.  Information stated in, or offered in connection with, any order entered
[pursuant to] under this rule need not conform to the Rules of Evidence. 

O. Forms.  Instruments required by this rule shall be substantially in the form approved
by the Supreme Court. 

P. Judicial discretion.  Action by any court on any matter relating to [bail] pretrial
release shall not preclude the statutory or constitutional disqualification of a judge. 
[As amended, effective January 1, 1987; October 1, 1987; September 1, 1990; December 1, 1990;
September 1, 2005; as amended by Supreme Court Order 07-8300-29, effective December 10, 2007;
by Supreme Court Order No. 10-8300-033, effective December 10, 2010; as amended by Supreme
Court Order No. ___________, effective __________.]  
Committee commentary. — [Under Section 13 of Article 2 of the New Mexico Constitution, every
accused, except a person accused of first degree murder where the proof is evident or the
presumption great, is entitled to bail.  Paragraph E was added in 1990 to recognize the amendment
of Article 2, Section 13 of the New Mexico Constitution which permits the denial of bail for 60 days
by an order entered within 7 days after incarceration if: 
(1) the defendant is accused of a felony and has been previously convicted of two or more
felonies within the state; or 
(2) the defendant is accused of a felony involving the use of a deadly weapon and has a prior
felony conviction within this state.] 

This rule provides “the mechanism through which a person may effectuate the right to
pretrial release afforded by Article II, Section 13 of the New Mexico Constitution.” State v. Brown,
2014-NMSC-038, ¶ 37, 338 P.3d 1276. This rule was derived from the Federal Bail Reform Act of
1966, as amended. [Under the federal bail law, the right to bail is restated as the right to have
conditions of release set by the court.]  See 18 U.S.C. §§ 3142 et seq.  [The 1990 amendments to
Paragraphs B and C of this rule were taken from Subsections (g) and (c), respectively, of 18 USCA
§ 1342. 

In 1990 this rule was amended to encourage more releases on personal recognizance.
Release conditions may now be imposed in addition to the execution of a unsecured personal
appearance bond or a secured bond.] Because [bail] the type of release and additional conditions of
release will usually be set initially by a magistrate or metropolitan court judge, Rules 6-401 and
7-401 NMRA govern the procedure in those courts. The magistrate, municipal, and metropolitan
court [bail] pretrial release rules were derived from and are substantially identical to this rule. 

Under this rule, the authorized types of [bonds authorized to be posted] release are set forth
in the order of priority they are to be considered by the judge [or designee]. The first priority is
release upon the execution of a personal recognizance or unsecured appearance bond. If the court
determines that release on personal recognizance or upon the execution of an unsecured bond will
not reasonably assure the appearance of the defendant as required, the court may require a secured
bond. 
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If a secured bond is required to assure the appearance of the defendant, the judge or designee
must first consider requiring an appearance bond with a cash deposit of 10% or such other
percentage of the amount of the bond. If this is inadequate, the court then must consider a property
bond where the property belongs to the defendant or other unpaid surety. If the court has not
authorized a cash deposit of less than 100% of the amount of bond set, the defendant may execute
an appearance bond and deposit one hundred percent (100%) of the amount of the bond with the
court. Last of all the defendant may purchase a bond from a paid surety. A paid surety may execute
a corporate surety bond or a property bond. 

A real or personal property bond may only be executed by a paid surety if the conditions of
Rule 5-401B NMRA are met. Under the 1990 amendments to Rule 5-401B NMRA, a bond which
has as collateral real or personal property is authorized only in those districts in which an order has
been entered finding that the pledging of an irrevocable letter of credit will result in the detention
of persons otherwise eligible for release. 

Although [bail] pretrial release hearings are not required to be a matter of record in the
magistrate, metropolitan, or municipal courts, [Form 9-302A] Paragraph A of this rule requires the
[judge or designee to set forth] court to make written findings regarding the reasons why a secured
bond was required rather than release on personal recognizance or unsecured bond. 

The provision allowing the court to set additional conditions of release in order to assure “the
orderly administration of justice” was derived from American Bar Association Standards Relating
to Pretrial Release, Section 5.5 (Approved Draft 1968) and 18 USCA § 3142 and Rule 46(b) of the
Federal Rules of Criminal Procedure. 

[Pursuant to] Under NMSA 1978, Section 31-3-1 [NMSA 1978], the court may appoint a
designee to carry out the provisions of this rule. As set forth in Paragraph L of this rule, a designee
[Designees] must be named in writing. A person may not be appointed as a designee if such person
is related within the second degree of blood or marriage to a paid surety licensed in this state to
execute bail bonds. A jailer may [not] be appointed as a designee. Rule 5-408 NMRA governs the
limited circumstances under which a designee shall release an arrested person from custody prior
to that person’s first appearance before a judge. 

Paragraph [M] N of this rule dovetails with [Subparagraph (2) of Paragraph D of] Rule
[11-1101] 11-1101(D)(2) NMRA. Both provide that the Rules of Evidence are not applicable to
proceedings in either the magistrate or district court with respect to matters of release or bail.    
[As amended by Supreme Court Order 07-8300-29, effective December 10, 2007; as amended by
Supreme Court Order No. ___________, effective ____________.]   

[NEW MATERIAL]
Rule 5-408.  Pretrial release by designee.

A. Scope.  This rule shall be implemented by any person designated in writing by the
chief judge of the district court under Rule 5-401(L) NMRA. A designee shall issue a written order
to release a person from detention prior to the person’s first appearance before a judge if the person
is eligible for early release under either Paragraph B or Paragraph C of this rule, provided that a
designee may contact a judge for special consideration based on exceptional circumstances. A judge
may issue a pretrial order imposing a type of release and conditions of release that differ from those
set forth in Paragraphs B and C of this rule. 
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B. Minor offenses; release on recognizance.  
(1) Persons eligible.  A designee shall release a person from custody on personal

recognizance, subject to the condition that the person not commit a federal, state, or local crime
during the period of release, if the person

(a) has been arrested and detained for a municipal code violation, game
and fish offense under Chapter 17 NMSA 1978, petty misdemeanor, or misdemeanor, subject to the
exceptions listed in Subparagraph (B)(2) of this rule; and 

(b) is either a first-time offender with no arrest history or a person with
no history of arrests in the past twenty-four (24) months.

(2) Exceptions.  A person arrested for any of the following offenses is not eligible
for release on recognizance under this paragraph:

(a) battery under Section 30-3-4 NMSA 1978;
(b) aggravated battery under Section 30-3-5(B) NMSA 1978;
(c) assault against a household member under Section 30-3-12 NMSA

1978;
(d) battery against a household member under Section 30-3-15 NMSA

1978;
(e) aggravated battery against a household member under Section 30-3-16

NMSA 1978;
(f) criminal damage to property of a household member under Section

30-3-18 NMSA 1978;
(g) abandonment of a child under Section 30-6-1(B) NMSA 1978; 
(h) negligent use of a deadly weapon under Section 30-7-4 NMSA 1978;
(i) stalking under Section 30-3A-3 NMSA 1978; or
(j) driving under the influence of intoxicating liquor or drugs in violation

of Section 66-8-102 NMSA 1978 or any municipal code or ordinance.
C. Early release based on risk assessment.  A designee shall release a person from

custody prior to the person’s first appearance before a judge if the person qualifies for early release
based on a risk assessment and an early release schedule approved by the Supreme Court. The early
release schedule shall provide for a specific type of release and conditions of release based on the
likelihood that the person will appear in court as required, will not commit a new crime while
released pending trial, and will not pose a danger to the safety of any other person or the community,
as determined by a pretrial risk assessment instrument approved by the Supreme Court.

D. Type of release and conditions of release set by judge.  A person who is not
eligible for pretrial release by a designee under either Paragraph B or Paragraph C of this rule shall
have the type of release and conditions of release set by a judge under Rule 5-401 NMRA within
forty-eight (48) hours after the person is booked into the detention facility.
[Adopted by Supreme Court Order No. _____________, effective __________________.]
Committee commentary. — Under NMSA 1978, Section 31-1-1 and Paragraph L of Rule 5-401,
the chief judge of the district court may designate responsible persons in writing who are authorized
to release certain arrested persons from detention prior to the arrested person’s first appearance
before a judge. The exceptions set forth in Subparagraph (B)(2) of this rule include the
misdemeanors and petty misdemeanors listed in the Victims of Crime Act, NMSA 1978, §§ 31-26-1
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to -16, and the Crimes Against Household Members Act, NMSA 1978, §§ 30-3-10 to -18, as well
as battery and driving under the influence of intoxicating liquor or drugs. 
[Adopted by Supreme Court Order No. _____________, effective __________________.]

[NEW MATERIAL]
Rule 6-408.  Pretrial release by designee.

A. Scope.  This rule shall be implemented by any person designated in writing by the
presiding judge of the magistrate court under Rule 6-401(K) NMRA. A designee shall issue a
written order to release a person from detention prior to the person’s first appearance before a judge
if the person is eligible for early release under either Paragraph B or Paragraph C of this rule,
provided that a designee may contact a judge for special consideration based on exceptional
circumstances. A judge may issue a pretrial order imposing a type of release and conditions of
release that differ from those set forth in Paragraphs B and C of this rule. 

B. Minor offenses; release on recognizance.  
(1) Persons eligible.  A designee shall release a person from custody on personal

recognizance, subject to the condition that the person not commit a federal, state, or local crime
during the period of release, if the person

(a) has been arrested and detained for a municipal code violation, game
and fish offense under Chapter 17 NMSA 1978, petty misdemeanor, or misdemeanor, subject to the
exceptions listed in Subparagraph (B)(2) of this rule; and 

(b) is either a first-time offender with no arrest history or a person with
no history of arrests in the past twenty-four (24) months.

(2) Exceptions.  A person arrested for any of the following offenses is not eligible
for release on recognizance under this paragraph:

(a) battery under Section 30-3-4 NMSA 1978;
(b) aggravated battery under Section 30-3-5(B) NMSA 1978;
(c) assault against a household member under Section 30-3-12 NMSA

1978;
(d) battery against a household member under Section 30-3-15 NMSA

1978;
(e) aggravated battery against a household member under Section 30-3-16

NMSA 1978;
(f) criminal damage to property of a household member under Section

30-3-18 NMSA 1978;
(g) abandonment of a child under Section 30-6-1(B) NMSA 1978; 
(h) negligent use of a deadly weapon under Section 30-7-4 NMSA 1978;
(i) stalking under Section 30-3A-3 NMSA 1978; or
(j) driving under the influence of intoxicating liquor or drugs in violation

of Section 66-8-102 NMSA 1978 or any municipal code or ordinance.
C. Early release based on risk assessment.  A designee shall release a person from

custody prior to the person’s first appearance before a judge if the person qualifies for early release
based on a risk assessment and an early release schedule approved by the Supreme Court. The early
release schedule shall provide for a specific type of release and conditions of release based on the
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likelihood that the person will appear in court as required, will not commit a new crime while
released pending trial, and will not pose a danger to the safety of any other person or the community,
as determined by a pretrial risk assessment instrument approved by the Supreme Court.

D. Type of release and conditions of release set by judge.  A person who is not
eligible for pretrial release by a designee under Paragraph B or Paragraph C of this rule shall have
the type of release and conditions of release set by a judge under Rule 6-401 NMRA within forty-
eight (48) hours after the person is booked into the detention facility. 
Committee commentary. — Under NMSA 1978, Section 31-3-1 and Paragraph K of Rule 6-401,
the presiding judge of the magistrate court may designate responsible persons in writing who are
authorized to release certain arrested persons from detention prior to the arrested person’s first
appearance before a judge. The exceptions set forth in Subparagraph (B)(2) of this rule include the
misdemeanors and petty misdemeanors listed in the Victims of Crime Act, NMSA 1978, §§ 31-26-1
to -16, and the Crimes Against Household Members Act, NMSA 1978, §§ 30-3-10 to -18, as well
as battery and driving under the influence of intoxicating liquor or drugs. 
[Adopted by Supreme Court Order No. _____________, effective __________________.]

[NEW MATERIAL]
Rule 7-408.  Pretrial release by designee.

A. Scope.  This rule shall be implemented by any person designated in writing by the
chief judge of the metropolitan court under Rule 7-401(J) NMRA. A designee shall issue a written
order to release a person from detention prior to the person’s first appearance before a judge if the
person is eligible for early release under either Paragraph B or Paragraph C of this rule, provided
that a designee may contact a judge for special consideration based on exceptional circumstances.
A judge may issue a pretrial order imposing a type of release and conditions of release that differ
from those set forth in Paragraphs B and C of this rule. 

B. Minor offenses; release on recognizance.  
(1) Persons eligible.  A designee shall release a person from custody on personal

recognizance, subject to the condition that the person not commit a federal, state, or local crime
during the period of release, if the person

(a) has been arrested and detained for a municipal code violation, game
and fish offense under Chapter 17 NMSA 1978, petty misdemeanor, or misdemeanor, subject to the
exceptions listed in Subparagraph (B)(2) of this rule; and 

(b) is either a first-time offender with no arrest history or a person with
no history of arrests in the past twenty-four (24) months.

(2) Exceptions.  A person arrested for any of the following offenses is not eligible
for release on recognizance under this paragraph:

(a) battery under Section 30-3-4 NMSA 1978;
(b) aggravated battery under Section 30-3-5(B) NMSA 1978;
(c) assault against a household member under Section 30-3-12 NMSA

1978;
(d) battery against a household member under Section 30-3-15 NMSA

1978;



12

(e) aggravated battery against a household member under Section 30-3-16
NMSA 1978;

(f) criminal damage to property of a household member under Section
30-3-18 NMSA 1978;

(g) abandonment of a child under Section 30-6-1(B) NMSA 1978; 
(h) negligent use of a deadly weapon under Section 30-7-4 NMSA 1978;
(i) stalking under Section 30-3A-3 NMSA 1978; or
(j) driving under the influence of intoxicating liquor or drugs in violation

of Section 66-8-102 NMSA 1978 or any municipal code or ordinance.
C. Early release based on risk assessment.  A designee shall release a person from

custody prior to the person’s first appearance before a judge if the person qualifies for early release
based on a risk assessment and an early release schedule approved by the Supreme Court. The early
release schedule shall provide for a specific type of release and conditions of release based on the
likelihood that the person will appear in court as required, will not commit a new crime while
released pending trial, and will not pose a danger to the safety of any other person or the community,
as determined by a pretrial risk assessment instrument approved by the Supreme Court.

D. Type of release and conditions of release set by judge.  A person who is not
eligible for pretrial release by a designee under Paragraph B or Paragraph C of this rule shall have
the type of release and conditions of release set by a judge under Rule 7-401 NMRA within forty-
eight (48) hours after the person is booked into the detention facility.
Committee commentary. — Under NMSA 1978, Section 31-1-1 and Paragraph K of Rule 5-401,
the chief judge of the metropolitan court may designate responsible persons in writing who are
authorized to release certain arrested persons from detention prior to the arrested person’s first
appearance before a judge. The exceptions set forth in Subparagraph (B)(2) of this rule include the
misdemeanors and petty misdemeanors listed in the Victims of Crime Act, NMSA 1978, §§ 31-26-1
to -16, and the Crimes Against Household Members Act, NMSA 1978, §§ 30-3-10 to -18, as well
as battery and driving under the influence of intoxicating liquor or drugs. 
[Adopted by Supreme Court Order No. _____________, effective __________________.] 

[NEW MATERIAL]
 Rule 8-408.  Pretrial release by designee.

A. Scope.  This rule shall be implemented by any person designated in writing by the
presiding judge of the municipal court under Rule 8-401(H) NMRA. A designee shall issue a written
order to release a person from detention prior to the person’s first appearance before a judge if the
person is eligible for early release under either Paragraph B or Paragraph C of this rule, provided
that a designee may contact a judge for special consideration based on exceptional circumstances.
A judge may issue a pretrial order imposing a type of release and conditions of release that differ
from those set forth in Paragraphs B and C of this rule. 

B. Minor offenses; release on recognizance.  
(1) Persons eligible.  A designee shall release a person from custody on personal

recognizance, subject to the condition that the person not commit a federal, state, or local crime
during the period of release, if the person
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(a) has been arrested and detained for a municipal code violation or a
petty misdemeanor, subject to the exceptions listed in Subparagraph (B)(2) of this rule; and 

(b) is either a first-time offender with no arrest history or a person with
no history of arrests in the past twenty-four (24) months.

(2) Exceptions.  A person arrested for any of the following offenses is not eligible
for release on recognizance under this paragraph:

(a) battery;
(b) any offense involving domestic violence or a crime against a

household member; 
(c) negligent use of a deadly weapon;
(d) stalking; or
(e) driving under the influence of intoxicating liquor or drugs.

C. Early release based on risk assessment.  A designee shall release a person from
custody prior to the person’s first appearance before a judge if the person qualifies for early release
based on a risk assessment and an early release schedule approved by the Supreme Court. The early
release schedule shall provide for a specific type of release and conditions of release based on the
likelihood that the person will appear in court as required, will not commit a new crime while
released pending trial, and will not pose a danger to the safety of any other person or the community,
as determined by a pretrial risk assessment instrument approved by the Supreme Court.

D. Type of release and conditions of release set by judge.  A person who is not
eligible for pretrial release by a designee under Paragraph B or Paragraph C of this rule shall have
the type of release and conditions of release set by a judge under Rule 8-401 NMRA within forty-
eight (48) hours after the person is booked into the detention facility.
Committee commentary. — Under NMSA 1978, Section 31-3-1 and Paragraph J of Rule 8-401,
the presiding judge of the municipal court may designate responsible persons in writing who are
authorized to release certain arrested persons from detention prior to the arrested person’s first
appearance before a judge.
[Adopted by Supreme Court Order No. _____________, effective __________________.] 

[NEW MATERIAL]
9-302A.  Order for release on recognizance by designee.

[For use with District Court Rule 5-408(B) NMRA,
Magistrate Court Rule 6-408(B) NMRA,
Metropolitan Court Rule 7-408(B) NMRA, and
Municipal Court Rule 8-408(B) NMRA]

STATE OF NEW MEXICO
[COUNTY OF___________________]
[CITY OF_____________________]
__________________________ COURT
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[STATE OF NEW MEXICO]
[COUNTY OF __________________]
[CITY OF ____________________]

v. No. ___________

________________________________, Defendant.

ORDER FOR RELEASE ON 
RECOGNIZANCE BY DESIGNEE

IT IS ORDERED that the defendant be released on personal recognizance on the defendant’s
promise to appear and subject to the condition that the defendant not commit any federal, state, or
local crime during the period of release.

APPEARANCE BOND

I ______________________, defendant in the above-entitled matter, do hereby bind myself to the
following conditions of release:

I agree to appear before the above court on ________________, at ______ [a.m.] [p.m.] in
courtroom _______ and at such other places as I may be required to appear, in accordance with any
and all orders and directions relating to my appearance in the above-entitled matter as may be given
or issued by the above court or any municipal, magistrate, metropolitan, district, or appellate court
to which the above entitled case may be filed, removed, or transferred.

I understand that the court may have me arrested at any time, without notice, to review and
reconsider these conditions.

I understand that if I fail to appear as required, I may be prosecuted and sent to [jail] [the
penitentiary] for the separate offense of failure to appear.  I agree to comply fully with each of the
conditions imposed on my release and to notify the court promptly in the event I change my contact
information indicated below.

I understand that my conditions of release may be revoked and that I may be charged with a separate
criminal offense if I intimidate or threaten a witness, the victim, or an informant, or if I otherwise
obstruct justice.

I further understand that my conditions of release will be revoked if I violate a federal, state, or local
criminal law.

__________________________ __________________________
Defendant’s signature Date of signature
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__________________________ __________________________
Time of release Date of release

__________________________ __________________________
Cell phone number Alternate phone number

__________________________
Email address

______________________________________________________________
Mailing address (include city, state, and zip code)

______________________________________________________________
Physical address (include city, state, and zip code)

The above conditions of release are hereby approved. The defendant shall be released from custody
upon the execution of this agreement.

_____________________________ ______________________________
Date Designee

[Approved by Supreme Court Order No. ___________, effective __________________.]
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 Further, no risk assessment in the United States of American has been validated to set the 
type of bail and conditions of release, and therefore it should not be mechanically used for that 
purpose.  We challenge the Supreme Court to cite with any particularity any risk assessment that 
has any scientific basis for the setting of the type of bond and condition of release.  Instead, the 
proposal involves the route application of greater conditions on greater risk cases—that is intuition-
based, not evidence-based.   

 Further, the discretionary decision to set bail should not be delegated to a third party.  
People have a right to have a judge set their bail.  Either a person is released on recognizance under 
the early release provision, or they are held until a judge sets bail.  To hold otherwise is to say that 
individualized consideration is only necessary when a financial condition is imposed and that a risk-
assessment may substitute for a judge considering all of the statutory factors.   

 In addition, the concept that the Supreme Court should adopt a statewide bond schedule by 
rule (that does not permit the use of any financial conditions) flies in the face of the purpose of 
setting bail and will entirely usurp the role of local trial judges in bail setting since the only way to 
get out in the intervening 48 hours after arrest is to have a person with delegated authority assess 
risk and then have an arbitrary assignment of the type of bond and conditions of release assigned 
based on a formula that is not evidence-based and has never been validated for that purpose.  The 
Court also purports to allow for all conditions but financial conditions to be used on an interim 
basis.  In so doing, the Court indicts its own legal reason to eliminate financial bond schedules by 
suggesting that non-financial types of bond or conditions of release could be scheduled based on 
delegating that decision to a computer, but that when it comes to financial conditions being 
scheduled based on the discretion of a judge, such is a constitutional problem.  The Court simply 
cannot have it both ways.  

 The Court should take the position that it took in Brown, that people should get 
individualized consideration by a judge across the board or not.  The limited recognizance release 
should be maintained, but should not be expanded to all cases, which is what the Supreme Court’s 
rule purports to do under cover of a risk assessment that cannot be validated for the purpose for 
which it is used because setting the type of bail and conditions of release is inherently discretionary.   

 To say that a formula that looks at a handful of demographic and other factors can schedule 
bail by computer any better than experienced New Mexico judges is not proven by anything but 
pure conjecture.  It also says that it is okay for a computer and technician to ignore all other 
statutory factors that are required to be considered, and simply set bail and conditions of release 
based on a risk score and arbitrary assumption that the non-financial conditions scheduled by the 
Supreme Court have some basis in science that has been validated to set bail and conditions of 
release in a fashion that may obviate or reduce the risk presented.   

 Judges should set bail in New Mexico, period.  Those judges should be trial judges, not a 
committee of the Justices of the Supreme Court.  No party should be delegated the authority to set 
bail, and the Supreme Court should not delegate such authority and then simultaneously set the 
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schedule.  It is questionable whether the Supreme Court has such authority in the first place.  To do 
so will run afoul of the statute and constitutional rights of a defendant to have a judge set bail based 
on the factors enacted by the legislature. 

II. The Authority for Temporary Releases Using So-Called Jail House Bond Schedules 
Should Not Be Repealed; Neither the Brown Decision Nor the Erroneous Interpretation 
of Federal Law Requires Any Such Result; Such a Substantive Policy Decision Will 
Substantially Increase the Average Daily Population of Un-convicted Persons in New 
Mexico Jails Unless Resources Can be Provided to Local Courts so that Bail Can be Set 
Twenty-Four Hours a Day in All Jurisdictions 
 

 The American Bail Coalition believes that national best practices call for the setting of bail 
by judges in all cases whatsoever with good information twenty-four hours a day and seven days a 
week.  When bail can be set expeditiously by judges, this reduces the chance of unnecessary pretrial 
incarceration for all.  This is far from a national reality—judicial budgets are limited and interim 
solutions, like bail schedules which were specifically created to address this problem in the critical 
hours after arrest, should be used unless and until such a reality arrives.  The Court clearly 
recognizes this reality by attempting to delegate the authority to set bail and conditions of release to 
a third party using a risk assessment and new non-financial bond schedule set not by trial judges but 
by the Supreme Court.   
 
 The Supreme Court’s rules as drafted have a glaring defect that will dramatically increase 
the amount of time citizens in New Mexico will spend in jail.  The rules, in specifically eliminating 
bond schedules based on the charge and financial conditions, will result in all persons for whom bail 
now must be set to sit in jail for up to 48 hours.  Some would have gotten out in a matter of hours.  
This means no weekend and night releases for those arrested in jurisdictions where judges lack the 
resources to set bail twenty-four hours a day.   
 
 The Supreme Court has two choices to remedy this—require bail to be set twenty-four hours 
a day and fund the same or permit the limited use of bond schedules to remedy this situation.   
 
 The Supreme Court’s recitation of federal law to the effect that bond schedules are 
unconstitutional is based on a national talking point by those seeking to eliminate all financial 
conditions of release and not based on a review of those cases or an understanding of the law in this 
area.  In the Clanton, Alabama case, which was raised by Justice Daniels in his conversation on bail 
to the legislature as an example of a federal judge “enjoining” the use of a bond schedule, instead 
the Plaintiffs specifically admitted that bail schedules are constitutional.  This occurred after the 
City Attorney cited in his brief well-settled law for the obvious proposition that, “Bond schedules, 
with a single exception from forty-five years ago, have never been held unconstitutional.”  No court 
has ruled on the novel equal protection theory advanced by the Equal Justice Foundation that the 
Court has apparently adopted by judicial fiat as federal law in New Mexico by the New Mexico 
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Supreme Court.  If bond schedules are prohibited by the federal law, then the Court should cite with 
particularity any law from the United States Court of Appeals for the Tenth Circuit or otherwise that 
has so held and upon which it now suggests it must re-write New Mexico bail law premised 
thereon.  This is simply an erroneous interpretation of federal constitutional law by the New Mexico 
Supreme Court.   
 
 The Supreme Court, in interpreting its own decision in Brown, has gone way beyond the 
amazingly obvious and limited result that should have occurred in Brown had the Supreme Court 
then and in the aftermath of the case simply decided the case on the facts before it and not engaged 
in speculation as to the ultimate constitutionality of an issue not before it.  Frankly, no judge in the 
United States of America would have ruled in favor of the State under the facts in Brown, the idea 
that a bail set by a judge using a bond schedule could forever detain someone and could, by 
operation of law, simply overcome uncontroverted evidence presented by a defendant that he was 
neither a flight risk or danger to the community.   
 
 The Brown case did not decide the limited legal question of whether a bail schedule can be 
used in the 48 hours before a person sees a judge.  Those who escape jail and can secure a financial 
bond (or have a third party do so on their behalf) would say that such should be allowed so that they 
do not have to wait 48 hours under the Courts’ new rule to see a judge who will then impose a 
financial condition that they can afford.  In fact, the Court has no problem now saying that everyone 
must see a judge within 48 hours and that no one, except the quite limited exception of early 
release, will have any chance of getting out of jail within 48 hours in places where bail is not set on 
nights and weekends.  Certainly detaining someone for 48 hours with no chance of getting out must 
be less constitutional than detaining someone for 48 hours with a chance of getting out.  This is why 
federal courts have universally held that such schedules can be used on such a temporary basis.  
  
 The Court’s proposed rules now adopt the very best practices that allow bond schedules 
under federal law to be constitutional—that there be sufficient and adequate due process, i.e., there 
is an expedited and meaningful review of bail settings.  A forty-eight hour review is the precise 
standard that formed the basis for the settlement agreement in the Clanton case wherein the 
Plaintiffs admitted using bond schedules with a 48 hour review period was “constitutional.”   
 
 Practically, the elimination of bond schedules and the move toward assessment and 
supervision in combination drives greater pretrial detention for all.  That is not a good outcome.  
Absent some fix, that is what will occur in every jurisdiction in New Mexico.  Lack of a bond 
schedule will detain more people longer, particularly where bail cannot be set 24 hours a day.  
Assessments will also take time.  In Jefferson County, Colorado, the move to no bail schedule with 
assessments and greater pretrial supervision drove up the un-convicted population who spent more 
than one day in jail by 140%.  This, as the Supreme Court has conceded, has a devastating impact 
on people who should have been released in a matter of hours rather than a matter of days.  Not 
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allowing the stop-gap of bond schedules will cause this, as will other administrative delays 
occasioned by the shift.   
 
 The American Bail Coalition supports the setting of bail twenty-four hours a day in all cases 
in the State of New Mexico.  If resources cannot be achieved to do so, then financial bond schedules 
should be allowed at the discretion of local judicial officers, in addition to the early release 
procedures, to facilitate releases in less than 48 hours of arrest.  To do otherwise is to harm all of 
those who could meet a financial condition and for whom a financial condition will ultimately be 
imposed.  If such temporary schedules get it wrong for some, the damage done to a small 
percentage of people can be corrected rather than instead making all sit in jail for 48 hours.    

 
III. The Supreme Court Should Not Create Specific Authority for the Supreme Court to 

Approve Risk Assessments and No Risk Assessments Have Been Validated in New 
Mexico; Risk Assessments Are However Already Generally Authorized in Current Law  

 The Supreme Court will unnecessarily sit as pre-judge and jury on the question of the 
validity of a risk assessment used to detain a person.  The Supreme Court should not put itself in 
such a position.  There are likely to be appeals that the Supreme Court must decide if the Supreme 
Court’s vision of a bail system comes true and someone is held in jail pending trial with no 
possibility of release based on the integrity of a risk assessment as applied to a particular person.   

 In addition, the Supreme Court’s ministerial approval of a risk assessment does not 
automatically translate the same into scientific validity as a matter of evidence and would usurp the 
role of a trial judge.  To pre-endorse an instrument as scientifically valid is wholly inappropriate as 
a matter of legal policy, and should be left to local jurisdictions to employ if they so choose.   

 Trial judges are the gate-keepers of scientific evidence—just because this is a bail issue does 
not mean that the long-standing principles that guide the use of scientific evidence should simply be 
discarded.  Surely, the Supreme Court would not approve a scientific instrument to be used in any 
other case at the trial level that could be used to achieve a particular result.   

 Instead, the validity of a risk assessment, and whether a judge chooses to consider the results 
of a risk assessment in a particular case, should be left to the discretion of the trial judges in the 
State of New Mexico.  A litigant should not be entitled, as a matter of right, to have a judge 
consider the risk assessment as a specific factor.  A risk assessment is instead a way for a judge to 
consider the impact of the existing factors.  Finally, as mentioned, if a litigant wants to challenge 
the validity of a risk assessment, such litigant should not be in a situation where the tribunal who 
has the final say on an appeal from a trial judges’ order has already decided the validity of the 
precise instrument previously in a forum that is now beyond review.   

IV. The Rules Should Specifically Prohibit the Automatic Setting of Bond Type or 
Conditions of Bond by Schedule Based on a Risk Assessment Score, and Should 
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Prohibit Recommendations for Specific Types of Bonds or Conditions of Release by 
Agencies That Assess Risk 

 Risk assessments, if validated and utilized properly, are not validated for any other purpose 
but to assess pretrial risk and cannot be used to in any way to scientifically set bail or conditions of 
release.  In other words, a risky person does not automatically call for a routine set of escalating 
conditions based on an increasing computer score and arbitrary distinctions of low, medium or high 
risk.  A risk assessment is an identifier of a probability of risk—it does not assist a judge in 
knowing scientifically what conditions imposed, financial, non-financial, supervisory, monitoring, 
SCRAM, GPS, etc. will in fact mitigate any such risk.  At the back end of cases, we look at things 
like criminogenic needs and other factors to design individualization that will mitigate the risk 
presented in light of the goals of sentencing.  In other words, we address what makes someone high-
risk and address such needs.  Such considerations are not part of risk assessments and risk 
assessments were not designed for that purpose.  The American Bail Coalition would challenge the 
Supreme Court to identify a single risk assessment that is validated to set the type of bond and 
conditions of release—there are none. 

 Thus, for the same reasons the Court chooses to prohibit charge-based financial bond 
schedules, it should prohibit any automatic assignment by schedule of any type of bond or particular 
conditions of release including levels and types of supervision or any other conditions of release, 
including by an persons “designated” to set bond.     

 In addition, local or state agencies that assess risk and provide the results of the risk 
assessments to judges should be prohibited in opining on the ultimate question of what specific type 
of bond and conditions of release should be imposed since there is no scientific or other basis to 
make such suggestions.  Bail conditions are different than probation or parole because they are 
short-term considerations limited to the general short-term dangerousness of the defendant and the 
defendant’s appearance in Court, and such conditions are not designed to address the other purposes 
of sentencing such as rehabilitation or restitution.  The current risk assessments nationally are not 
validated for any such purpose, and thus the assessment of risk should be limited to just that—the 
probabilities that a person will commit another crime and/or not show up for court based on the 
application of the instrument to the facts of the case.  Absent some other qualifications or validated 
process that guides these decisions, such recommendations should not be made.  Further, such 
programs have an incentive to recommend supervision paid for by the defendant to the agency that 
recommends supervision. 

V. Requiring All Courts to Consider the “Results of a Risk Assessment” Is Too Restrictive 
on Judicial Discretion and is Already Covered by the Existing Rules 

 The current rule already permits Courts to consider the results of a risk assessment.  The last 
two factors in the current rule include considerations of danger to the community and facts 
indicating likelihood that someone will appear.  That is what a risk assessment provides.  There is 
further no need to require Courts to consider only risk assessments approved by the Supreme Court.  
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If a risk assessment is used in a jurisdiction or by a litigant and if a court wants to entertain it, such 
should be the rule.  Trial courts should be the gate-keeper as to what scientific evidence or other 
evidence a court will consider in setting bail. 

 To require mandatory consideration of a risk assessment sets up an appeal for a defendant 
who can argue that the assessment came up with a risk significantly different than the Court 
ultimately concluded.  It could easily be used to as grounds for suggesting a finding of an abuse of 
discretion.  The current, existing rule strikes the right balance because it allows courts to consider 
the results of any scientific interpretation of such facts by risk assessment instruments or other 
scientific basis, to be considered by judge on a discretionary basis.     

 At a minimum, if this language is added, it should say that a Court “may consider” the 
results of a risk assessment, but that no judge is required to do so. 

VI. The Court Should Follow the Lead of the Colorado General Assembly and Give 
Defendants a Choice When Deciding How to Meet a Financial Condition 

 The Colorado General Assembly enacted Senate Bill 14-212, in which it conferred upon 
defendants the ability to select among all options the best way for the defendant to meet a financial 
condition.  This was premised on the idea that choice would facilitate release, and that restricting 
choice could theoretically restrict an option.  Although 10% to the Court was ruled contrary to 
Colorado State Statute in 1978, the argument for choice in New Mexico would be that defendant 
choice should apply in all cases including the option of selecting 10% to the Court.  In other words, 
the Judge would select a monetary amount of bail when they decide a financial condition is 
necessary, and the defendant could then select any method to meet that amount including using 10% 
to the Court or any of the methods to post the full amount including cash, property or surety. 

VII. Agencies that Charge Defendants Fees for Supervision Should be Required to Post a 
Schedule of Such Fees and Provide to Judges in All Cases Where Supervision is 
Imposed the Estimated Charges of Such “Non-Financial” Conditions so that Judges Can 
Properly Consider Such Charges in Light of the Potential Benefit of Financial or Other 
Conditions 

 Non-financial conditions and supervision is not free to defendants or to county or municipal 
governments.  If agencies are to charge defendants or if a county is paying for supervision, such 
programs should be required to provide to the Courts a schedule of such fees and estimates of fees 
in each case where the Court may order conditions that result in fees being incurred.  This will assist 
judges in weighing financial versus non-financial conditions, particularly in cases where a low, one-
time financial condition may achieve the same obviation of risk as supervision at a more costly 
price to the defendant.  This will further the goal of judges imposing the least restrictive conditions, 
financial and otherwise, that will facilitate the purposes of the giving of bail.  This was also aid 
judges in understanding and assessing the impact of imposing these conditions on County resources 
when a County is picking up the tab. 
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VIII. Agencies that Assess and/or Supervise Defendants Should be Required to Report 
Annually Their Data Capturing the Success Rates of Such Persons Who Were Assessed 
or Supervised 

 The State of Colorado requires such agencies to provide annual information on their rates of 
success to the legislature annually, including failures to appear, new crime rates while on 
supervision, etc.  The data reporting and collection was standardized several years ago.  Because 
there is no regulatory oversight of such agencies like all other agencies that deal with criminal 
offenders including bail agents, such basic data collection and reporting is critical for decision-
makers to understand the odds that supervision will have in terms of mitigating risk and achieving 
success.  If the goal is truly to move to a more “evidence-based” system, then judges should be 
aware of how successful supervision practices are in light of other potential conditions.  This will 
also help policy-makers understand the successes or failures of such programs. 

IX. The Supreme Court Should Not Alter the Rule as to Preventative Detention Until the 
People Vote to Change the Constitution 

 There is no reason to in any way change the rule as to the issue of preventative detention 
until the legislature refers the same to the voters who then approve it.   

X. The Court Should Not Engage in Creating or Furthering the Fiction of an Unsecured 
Bond; Unsecured Bonds Are Not Collected and Have No Better Incentive than A Simple 
Promise to Appear 

 Unsecured bonds make the State a creditor to all defendants with no security and will 
require aggressive collections efforts to translate into revenue.  This rarely occurs in any jurisdiction 
in the nation, largely because it will saddle the poor with further collection costs occasioned by the 
forfeiture.  In addition, the persons upon whom the State must collect will likely be quite 
uncollectable, and these funds will be left on the books until such time as they are declared 
uncollectable.   

 In addition, no science or research suggests any impact that an unsecured bond has on 
appearance or public safety.  Since there is no outlay of financial resources in an unsecured 
transaction and no security, there is no involvement of a third party co-signor, there is no 
involvement of a bail agent, there is very little if any economic incentive created by a promise to 
pay versus a simple promise to appear.   

 Simply put, there is no reason to create or further the fiction of an unsecured financial bond 
in the rules.  A secured bond or a recognizance bond should be the two options.  All mention of 
unsecured bonds should be eliminated.  

XI. The Supreme Court Should Reject the Dated ABA Standard and Existing Rules to the 
Effect that Financial Conditions are Always More Restrictive than Non-Financial 
Conditions 
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 Financial and all other conditions of release should be placed on a level playing field—
judges should be free to choose from the menu of options any and all options they believe 
appropriate.  Judges should decide in their discretion without aid from the Supreme Court or rules 
or statutes that decide what is or what is not the least restrictive form of release in any particular 
case.  To say that a financial condition is always more restrictive ignores modern technological 
reality.   

 The ABA Standard when it was created was created in a time where there was no electronic 
monitoring.  There were no GPS devices or SCRAM units.  There were not even cellular phones 
being used ubiquitously if at all.  Rotary phones were still the order of the day.  To continue to 
suggest that financial conditions are always the most restrictive is a conclusion based on reference 
to non-financial conditions, which when it was created in the 1970s did not include the possibility 
of technological and computer-based tracking of defendants and monitoring of their blood using 
technology at the expense of the defendant.  The standards were re-approved in 2007, but the 
technological expansion in electronic monitoring has grown leaps and bounds over the past decade.  

 Judges have always been charged with imposing the least restrictive conditions of release in 
order to achieve the purposes of bail.  To assume that a recognizance release with any set of 
conditions of monitoring by the very entity that seeks to arrest and prosecute a defendant is less 
restrictive than a financial condition should not be made at the level of a rule.  It may be that the 
financial condition of paying for technological monitoring and supervision is more financially 
restrictive and more restrictive in terms of a defendant’s liberty and other constitutional rights such 
as privacy.   

 A judge in each case should be tasked with comparing the restrictiveness of such conditions 
and should not be bound by the false assumption that any financial condition is more restrictive than 
any so-called “non-financial” condition, which could include house arrest, monitoring of blood, 
drug screening, SCRAM units, GPS monitoring, etc. at the financial expense of the defendant.  The 
proposed rules include the continuing sanction of this erroneous and outdated standard.   

XII. No Statistical Study of the New Mexico Jails or Bail System Was Completed to Inform 
the Changes to the Rules 

 Many assertions have been made based on national talking points that were not investigated 
by the Ad Hoc Committee.  For example, no research was done indicating the number or percentage 
of the “rich” defendants on high risk cases that were getting out and committing additional crimes 
was done.  This is the reason for preventative detention, as Justice Daniels put it, the gangsters can 
“hook and crook” their way out of jail on high bonds only to then commit more crimes.  This 
simply is not happening—the target population the Supreme Court says should be detained is 
already being detained.  On the low end, no research was done to determine how many persons on 
the low end of bonds are truly there due to the inability to afford bail.  Other factors, like 
immigration holds, multiple pending cases, etc. were never investigated.  Policy decisions that are 
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being made by the Supreme Court are only informed by national talking points that are not backed 
up by any statistics within the State of New Mexico. 

XIII. Documents Attached for Review 

 As part of this submission, the American Bail Coalition requests review of the following 
documents to better inform this process: 

 --Judge McLaughlin’s letter regarding Judge Lippman’s bail reform in New York 

 --Various scholarly articles demonstrating the evidence-based success of financial 
 conditions and why judges should always consider them in the mix when setting bail 

 --Briefing document on Jefferson County, Colorado reforms 

 --ABC Statement before New Mexico legislative committee on bail reform 

 --J. Clayton and T. Gloss article on bail reform in Colorado 

 --Pleadings from the Clanton, Alabama case 
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