FORCIBLE DETAINER
This pamphlet applies when a person is on your property without your permission and you want them to leave. It does not apply when you have a lease or other agreement with the person on your property.[footnoteRef:1] This pamphlet is general in nature and is not designed to give legal advice. The Court cannot guarantee the legal sufficiency of this pamphlet or that it will meet your legal needs. Due to constant changes to the law, this pamphlet may not be current. You may wish to seek the advice and assistance of an attorney before you proceed. [1:  If you have a lease agreement with the person, request the landlord tenant pamphlet.] 

WHEN DOES FORCIBLE DETAINER APPLY?
You can file for forcible detainer against a person who is on your property that you do not want there if: 
· You and the person do not have any agreement for the person to be on your property, the person is on your property without your permission, and the person will not leave; 
· You and the person used to have a lease agreement, the lease agreement expired, and now the person refuses to leave; or
· You and the person used to have a month-to-month lease agreement, you told the person you were ending the lease agreement, and the person did not leave the property after 30 days.
HOW DO I FILE FOR FORCIBLE DETAINER?
1. Give the person notice that you want them to leave within three (3) days. This is the “Three Day Notice to Quit.” The Notice to Quit must be: 
a. In writing (a form is available from the Court);
b. Signed by you; and 
c. Given to the person in one of three ways: 
i. Personally delivered to the person by you;
ii. Posted to the person; or 
iii. Mailed to the person by certified mail with a return receipt requested.
2. If the person has not left your property after the three days have passed, you may open a case with the Magistrate Court. 
3. To open the case, you must:
a. Provide a copy of the Notice to Quit, and say how you gave the notice to the person; 
b. Write a Complaint in Forcible Entry or Unlawful Detainer (a form is available from the Court); and
c. Pay the filing fee of $77.00. You can pay with:
i. Cash ($20 is the largest bill accepted);
ii. Money Order payable to __________ County Magistrate Court;
iii. Cashier’s Check payable to __________ County Magistrate Court; or
iv. Debit/Credit card (if paying this way, a 2.4% surcharge applies).
v. Personal checks are not accepted.
4. After you file a copy of the Notice and the Complaint with the Court, the Court Clerk will prepare a Service Packet, which includes the Notice, Complaint, and a Summons. The Summons will contain the Notice of Trial, which tells you and the person when to show up for court. The trial will be set for 3-10 days after the date you expect to serve the person with these documents.
5. You will be the Plaintiff in the case. You are required to have the Service Packet delivered to the person, the Defendant. You cannot personally give the Service Packet to the Defendant. Instead, you must have one of these people deliver a copy of the Service Packet:
a. The Sheriff of the county where the Defendant is;
b. A private process server; or
c. Anyone over 18 who is not part of the lawsuit.
6. The person you choose to deliver (or “serve”) the Service Packet to the Defendant can do so by:
a. Delivering the Service Packet directly to the Defendant;
b. If the Defendant refuses to accept the Service Packet, the person serving can leave the Service Packet at the location where Defendant can be found;
c. If Defendant is not there, the person serving the Service Packet can give it to someone else who lives there who is over the age of 15; or
d. If Defendant is not there and no one over 15 is there, the Service Packet can be posted at the most public part of the place Defendant usually can be found and mailed to the Defendant’s last known address.
7. You are responsible for paying the person who completes the delivery and for providing any copies of the documents to that person that they need for the delivery. 
8. Instead of using a service person, you can mail a copy of the Service Packet, along with two (2) copies of an Acknowledgement of Service form, and a prepaid envelope to the Defendant. The Defendant must then sign the Acknowledgement of Service and send it back to you before the Trial date. If the Defendant does not, then you will have to use a service person as described in Paragraph 6.
9. After the Service Packet is delivered to the Defendant, the person who completed the delivery must fill out the Return of Service located on the back of the Summons. You are responsible for filing the Return of Service with the Court. If you do not file the Return of Service with the Court, the Judge may not take any action and the case may be delayed or dismissed. 
WHO WILL BE THE JUDGE?
A Judge is randomly assigned to a case when the case is filed. Each party may excuse one (1) Judge. The time limit to excuse a Judge is three (3) days. For you, the three days starts when the case is filed. For the Defendant, the three days starts when the Defendant has been served with the Service Packet. If either you or the Defendant excuse a Judge, the Court will assign a new Judge to the case. The court date and time will probably remain the same with the new Judge.
CAN THE COURT DATE BE CHANGED?
Only the Judge can decide if a court date can or will be changed. You or the Defendant can ask the Judge to change the court date by filing a written Motion for Continuance with the court before the trial. You must ask the other person if they agree to change the court date. The written Motion for Continuance must say what the other person said (if they agree or disagree with changing the date), or say that the other person did not respond to you. If the Judge finds good cause (a legally sufficient reason), the Judge can continue the trial date for no more than ten days, unless you and the other person agree that the trial should be continued for more than ten days.
WHEN CAN THE DEFENDANT FILE AN ANSWER?
The Defendant has until the deadline in the Summons to file a written Answer. Usually this will be any time before the trial. However, the Defendant is not required to file an Answer. The Defendant may go to trial without filing an Answer. 

WHAT HAPPENS IF SOMEONE DOES NOT SHOW UP TO TRIAL?
If the Defendant does not appear at trial and the Defendant was properly served with the Service Packet, then the Court will hold the trial as if the Defendant had showed up. You can also request that the Court enter a Judgment by Default against the Defendant, which means that you would automatically win the case. 
If you, the plaintiff, do not show up at trial, the Judge may dismiss your case.
To protect their rights, it is extremely important that both the Plaintiff and Defendant show up to the trial.
WHAT HAPPENS IF THE PLAINTIFF WINS THE TRIAL?
If you, the Plaintiff, win the trial, then the Judge will enter judgment in your favor and sign what is called an Execution in Forcible Entry or Detainer. The Execution will order the Sheriff to remove the Defendant from your property and order the Defendant to pay your damages (if you requested any damages in your Complaint and the Judge awards them to you).
WHAT HAPPENS IF SOMEONE DISAGREES WITH THE JUDGE’S DECISION?
If you, the Plaintiff, or the Defendant does not agree with the Court’s judgment, the person who disagrees can appeal the Judge’s decision to the District Court in the same county where the Magistrate case was filed. The person appealing has fifteen (15) days after the Judgment is entered to appeal. To appeal:
1. File a Notice of Appeal with proof of service with the District Court Clerk;
2. Pay the appeal cost of $132.00 to the District Court Clerk (the same methods of payment are accepted at District Court);
3. File a copy of the Notice of Appeal that has been stamped by the District Court Clerk with the Magistrate Court Clerk; and
4. File a copy of the receipt of payment of the docket fee with the Magistrate Court.
The party who files the Notice of Appeal is the appellant. The other party is the appellee.
After the Notice of Appeal is filed, a hearing will be set in the District Court where the Execution was appealed. 
In order to stay (temporarily stop) the execution of the Execution, the District Court can choose to require an appellant to deposit with the Clerk of the Court the amount of damages or costs awarded in the Execution or to give a supersedeas bond (a bond required to obtain a stay of execution of a judgment that continues in effect until the District Court decides the appeal) in the amount of damages or costs awarded, with or without surety. The bond or deposit is not refundable during the pendency of an appeal (the appellant cannot get the bond or deposit back until after the District Court decides the appeal).




Other Pamphlets and Forms are available at the Magistrate Court or New Mexico’s judiciary website, nmcourts.gov.
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